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CHRISTOPHER H. MEYER, under penalty of perjury, hereby declares and states as

follows:

1. 1 am co-counsel for the above-captioned Petitioners and make this declaration

based upon my personal knowledge and belief.

2. Attached hereto as Exhibit A beginning on page 6 is a true and correct copy of a

letter from Tricia K. Soper to the Idaho Department of Lands, dated January 17, 2017.

3. Attached hereto as Exhibit B beginning on page 10 is a true and correct copy of

the Petition for Declaratory Ruling and Complaint in the matter of Idaho Retired Fire fighters

Association, et al. v. Public Employee Retirement Board, dated November 24, 2015.

4. Attached hereto as Exhibit C on page 20 is a true and correct copy of an email

exchange between James Piotrowski, counsel for the Idaho Retired Fire Fighters Association,

and me, dated June 20, 2019.

5. Attached hereto as Exhibit D beginning on page 21 is a true and correct copy of

the Idaho State Board of Land Commissioners’ final minutes from its regular meeting on April

16, 2019 regarding Commercial Recreation Lease No. M500031 (Tamarack Bay).

6. Attached hereto as Exhibit E on page 30 is a true and correct copy of the letter

from William J. Petzak (Area Supervisor, Idaho Department of Lands) to Robert Hamill

(applicant for an encroachment permit for Cougar Island Association), dated February 5, 1991.

7. Attached hereto as Exhibit F beginning on page 31 is a true and correct copy of

the Final Order issued by the State Board of Land Commissioners to WWBDA in the matter of

Encroachment Permit Application No. L-95-S-6$3, dated April 28, 2017. I do not know why the

footers to this two-page document do not match.
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8. Attached hereto as Exhibit G beginning on page 33 is a true and correct copy of

the Preliminary Order issued by the State Board of Land Commissioners to WWBDA in the

matter of Encroachment Permit Application No. L-65-S -683. dated April 27, 2017. I do not

know why the Preliminary Order identifies Application No. L-65-S-6$3 and the final Order

identifies Application No. L-95-S-683.

9. Attached hereto as Exhibit H beginning on page 50 is a true and correct copy of a

memorandum from Legal Counsel to Director (Idaho Department of Lands) with the subject line

“Hansberger — Dedication of Plat,” dated August 18, 1981. Note that this document was found

in the files of my law firm. for some reason, that copy contains only pages 1-5. I have requested

counsel for the Land Board to provide a complete copy.

10. Attached hereto as Exhibit I beginning on page 55 is a true and correct copy of a

memorandum from Bob Becker, Deputy Attorney General, to Bill Petzak, Area Supervisor,

Payette Lakes, with the subject line “Dedicated Streets, Roads, etc. on Lands Adjacent to Payette

Lake,” dated January 21, 1927.

I declare under penalty of perjury pursuant to the law of the State of Idaho that the

foregoing is true and correct to the best of my knowledge and belief.

DATED this 15th day of July, 2019.

GIVEN S PURSLEY LLP

By Q6
Christopher H. Meyer

Attorneyfor Petitioner Sharlie-Gro use
Neighborhood Association, Inc.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 15th day of July, 2019, the foregoing (together with
attachments or exhibits, if any) was filed, served, and copied as follows:

DOCUMENT FILED:

IDAHO DEPARTMENT OF LANDS
do Renee Miller
300 North 6th Street, Suite 103
Boise, ID 83720-0050
Facsimile: 208-382-7107

Angela Schaer Kaufmann, Esq.
Joy M. Vega, Esq.
Deputy Attorney General
Natural Resources Division
OFFICE OF THE ATTORNEY GENERAL
P.O. Box $3720
Boise, ID 83720-00 10

Hand delivery or overnight mail:
700 W State St, 2nd Floor
Boise, ID $3702
(Counsellor Respondent)

Mark D. Perison, Esq.
Tricia K. Soper, Esq.
MARK D. PERI50N, P.A.
P.O. Box 6575
Boise, ID 83707-6575

Hand delivery or overnight mail:
314 South 9th Street, Ste. 300
Boise, ID $3702
(Counselfor Intervenors)
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El U. S. Mail
Hand Delivered
Overnight Mail

El Facsimile (208-382-7107)
El E-mail

U. S. Mail
El Hand Delivered
El Overnight Mail
El Facsimile (208-854-8072)

E-mail:
angela.kaufmannag.idaho.gov
joy.vegaag.idaho.gov

U. S. Mail
Hand Delivered
Overnight Mail
Facsimile (208-343-5838)
E-mail:
mark@markperison.com
tricia@markperison.com

SERVICE COPIES TO:
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COURTESY COPY TO:

Jim Jones, Esq. U. S. Mail
PARSONS BEHLE & LATIMER Hand Delivered
800 W Main St, Ste 1300 Overnight Mail
Boise. ID $3702 E-mail jimjones@parsonsbehle.com
(Hearing Officer)

Christopher H. Meyer
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Exhibit A LETTER FROM TRICIA K. SOPER TO THE iDAHO DEPARTMENT OF
LANDS, DATED JANUARY 17,2017

MARK D. PFRISON,I’A.
Al rC’kNhi A) I A ‘,V

-

iRtCIz\ K. SopElt
tncia(a n a:tcpiiLrr i

January ‘, 2017

Scott Corkill
Jasen King
Idaho went of Lands
5 5 Deinhard lane
McCall, 11) 8307 S

RE: \Vagon \\r[eel Bay Dock Association, Inc
Application for Lncnodsinem Permit for I’avet te Lake

Dear Mr. Un kill and Mr. King:

this office rL%itesCnts Wagon Wheel Bay Dock Association, tne. (“WWBDA”t,iii their efforts to obtain an Encroacitinent Permit foi ii proposed contintinity dock tohe located at Conununi:y Beach Common At-en located (in Pin-en e Lake, Ni eCall,Idaho To that end, my clients have pitt together their application packet, which Ihave enclosed with this letter.

As ‘ott know, ow client’s efforts to ohtam a dock permit h.ve been ongoing forsome time. Mv client has now obtained approval from the Paverte Lakes CottageSites Os’.iiers Association, Inc. PLCSOAfl, after consultation with us attorney.Steve Slillernan. to apply for he dock permit. To that end, PLCSOA has grantedWWBDA a tm-year, renewable, non-exclusive lease of its littoral rights atCommunity Bea lv The beach common area is iits’ned by PLCSOA.

As you also may he aware, certain PLCSOA cottage site c’svners have expressedtheir displeasute over the Department giant lug any dock Permit at tins site.Specifically, these owilers cite various dcedc lrom I 998 and dUO I from the State ofIdaho as ‘deeding’ the littoral rights to common area beaches then owned by theState, to second tier cottage site owners, Fhe acinal language of the deeds stales“w3th this deed goes a right of enjoyment and use in and to the common areasbeaches arid all other common facilities of’ Amended Paver Ic Lake Cottage Sites

I’O. Ibx 6575 • Bise 0)6370? • 3)45 ‘Ak Street Sic 100 . Boise It) 83702hire 206351.1 200 n’ 206 343.5938 cOn, tnnvmarkprflsot: corn
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Scatt Co;kiJ
Jasen King
Idaho JJtpan nwn of L:nds
]ant.arc 1 7, 20 7
I3age 2

Subdivi slim and such Fight shall he appurtenant m and pass whit the title to each
I (it

Certain cottage owners have interpreted this language as die State having
;a tttallv deeded the littoral rights” of Community Beach to them. However, a quick
cheek of the Idaho Statutes does nut hear this out. “Ijttnral right “ is a defined t cnn
under Idaho statutes, and is defined to mean:

onh’ the rights of owners or lessees of land adjacent to navigable waters of the
lake ii; maintain their adjacency to die lake and to make use of their rights as
nparian or littoral OssTIers or lessees in building or using aids to navigation but
doe’s not include nv rights to make any eimtcmmmupuve use of the waters of the
lake

Idaiw Code § 58-l302). In other words, a littoral right is the right to access the
lake. and it belongs t a the owner of the propert adjacent to the lake As of April 23,
2014, the ov.iwr of Community Beach became PLCSOA.

The lanmmage of these prior deeds ensures the subdivision owners the “right of
enjovnient and use in and to the common areas.” However. eniovment and use are
siuipv not the equivalent of the littoral rights to I he tommoll areas. In other words,
‘enjovtnent and use” is dearhr not the same as maintaiiiing adjacency and access to
the lake itself, which is the dednitioti of littoral rights. Lssentialty, this language
siomply confirmed the cottage owners’ right to condnue enjoying and tising the State’s
Littoral rights lo the’ common beach areas.

This interpretation also makes sense historically. Before the State of Idaho
divested itself of all common areas and conveyed the same to PLCSOA in 2014, the
State owned the common areas, including common area beaches and their
accompanying littoral rights. It makes no sense that the State wotdd “convey” its
littoral tights to certain cottage site rnvners in the deeds of I S)9h and 2001, thereby
severing its ownership of the land from its ownership of the littoral rights. l’here is
also no evidence Irom this language th.-mt the Si ate intended to somehow become a co
tenant or ioint owner of Lhe littoral rights with the cottage site owners, which would
require consent of (lie cot tage site owners for any decision regarding the littoral
rights. Rather, the common sense interpretation is that the language in the deeds
simply confirmed the fact. that. the cottage site owners in the stirrounding subdivisions
would retain their ability to use and enjoy the common areas then owned by (he

DEClARATION OF CHRIsToPHER H. MEYER (7/1 5/2019)
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Sru (RircUI
astn King
Iriain f)::arr ineni et Lands
hnit;its 17, 201 7
Page 3

Sr ate. the prior deeds did nut “convey” the lit rural rights 1 hemselves. nor is there
ativ rencon to so interpret these deeds.

Not ouTs doe.s i his inrerprerar:un make sense historically, the language of the
deeds themselves is key. Nowhere in any of he deeds dues the term littoral ur
upariarit rights” appeal This i.s important, because certainly, as the owner of
lakefront conirnon areas, the State would have been well aware of its ownership of the
littoral rights to soul; lake frontate. lithe State had intended to act uallv “convey” its
littoral rights, it surely knew how to do so. The term “littoral rights” would have
been used rat her than simply the’,vurds “right of enovment and use.” This is
especially true given that the State itself has defined the term “littoral rights” under
statute

Hasud on ms analysis of Idaho statutes, regulations, and easelaw, I am
confident that PLCSOA awns the littoral rights to Community Beach and is full and
legally entpoTs reel to grant a lease of such littoral rights The wilhiegness of
PJXSUA, as adsied by their attorne Steve Milleman, to so grant a Non-Exclusive
Lease of littoral rights, and to consent to WWBDA’s application for the
Eneroaclunetu Permit, further evidences the fact that PLCSOJ\ believes, after due
diOiR’SiS. (hat it indeed has t he authority to lease its hinoral rights for Oiit;nlunii\
Beach to \\I\%rEfl\

I am also confident that the proposed community dock complies with all
statutory and regulatory reLluirements, and will in no wit adversely affect adjacent
eOLtage sire owners, The proposed dock will he approximately 25 feet from the
littoral line of the adjacent owner to the west, and 22 B feet from the Ii ttciral line of
the adjacent owner to die northeast. Further, because only the dock itself sill be
owned by WX’VBD. and no portion of Communit Beach itself will in any way be
off-limits to the adjace iii Or second-tier cottage site owners, their right to the use and
emovmeni of Con rnunirv Beach will not be impacted at all.

Given all ol the ahuve, WWBDA respectfully requests that the Department
rant an Encri mel imnent Permit for the proposed construction of its community dock -

Mv client undersu:inds that in conjunction with being granted an Fitemacliment

Permit, it will also he required to enter into a Submerged Lands Lease with the
Department. Mv understanding is that the Department has a lease template that it
will use, and that ito sepatate application form for this lease is necessary. If ni’i

DECLARATION OF CHRISTOPhER H. MEYER (7/1 5/2019)
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Sect Cahill
Jnea King
Idaho flrpaamenr of br4s
anaan’ 17, 20!?

Page 4

understanding is incorrect and my dieM needs to complete addlUonal forms, pleaselet mc know.

Thank you for your consideration, if you receive any written objections toWWSDA’s applicaiion, I would appreciate ii if you would forward a copy LO me.Feel free to coInacL me if you need any additional infnnnaUon to complete theapplication or if you have any questions.

Sincerely,

Trida K. SuperTICS!

DECLARATION OF CHRWFOVUER H. MEYER
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Exhibit B PETITION FOR DECLARATORY RuLING AND COMPLAINT IN THE

MATTER OF THE IDA HO RETIRED FIRE FIGHTERsAssOCIA nON, liT

AL. V. PUBLIcK)IPLO VEE RETIREMENTBOARD, DATED NovEMBER

24,2015

Alan Herzfeld
James M. Piotrowski
Marty S. Durand
HERZFELD & PIOTROWSKI, LLP
P.O. Box 2864
$24 W. Franklin
Boise, Idaho 83701
Phone: (208)331-9200
facsimile: (208)331-9201

Attorneys for Petitioners

BEFORE THE PUBLIC EMPLOYEE RETIREMENT BOARD OF
THE STATE Of IDAHO

IDAHO RETIRED FIRE FIGHTERS
ASSOCIATION, SHARON KOELLING, )
and JOHN ANDERSON, ) Case No.

________________

Petitioners, )

v. ) PETITION FOR DECLARATORY
RULING AND COMPLAINT

PUBLIC EMPLOYEE RETIREMENT
BOARD, )

Defendant. )

COME NOW the Petitioners, by and through counsel and Petition the Public Employee

Retirement Board (“Board”) for a declaration that the Board has and continues to violate the

laws of the State of Idaho as shown herein, and for an order directing the payment of benefits to

Fire fighter Retirement fund beneficiaries consistent therewith.

I. Nature of the Case

1. Petitioners, including an association of retired fire fighters and several Firefighter

Retirement Fund (“FRF”) benefit recipients allege herein, on behalf of all fRF recipients, that

the Idaho Public Employee Retirement Board (to be precise, its staff) has unlawfully reduced the

DEcI.ARA[IoN Of CHRISTOPHER H. MEYER(7/15/2019)
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benefits paid to FRF recipients. It has done so by including part-time firefighters in its

calculations of average firefighter salaries in violation of the relevant statutes, and contrary to the

clearly expressed intent of the Idaho legislature. Petitioners seek declaratory relief and an order

directing the payment of FRf benefits at the appropriate rates.

II. Parties

2. Plaintiff Idaho Retired F ire Fighters Association (hereafter “the Association”), is a

non-profit corporation, registered and domiciled in the State of Idaho. The Association exists to

serve the needs of idaho’s retired fire fighters, providing education and advocacy to protect the

pensions and benefits of retirees from the fire services in Idaho. The Association is a

membership organization, with membership consisting of Idaho fire fighter retirees and

beneficiaries.

3. Petitioners John Anderson and Sharon Koelling are individuals who reside in the State

of Idaho. John Anderson is a retired fire fighter who receives FRF retirement benefits from the

Public Employee Retirement Board as a result of his 25 years in the fire service employed by the

City of Boise. Sharon Koelling is the surviving widow of Edward Koelling, and receives FRF

retirement benefits as a result of Edward Koelling’s 25 years of fire service with the City of

Boise.

4. The Retirement Board is the governing body of the Public Employee Retirement

System of Idaho (“PERSI”). PERSI is a public fund created by the Idaho Legislature to manage

pension funds, investments, and benefits for employees and fonner employees of the State of

Idaho, municipalities, political subdivisions and other entities.

III. facts and Background

PETITION AND COMPLAINT - Page 2
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5. The Firefighter’s Retirement Fund (hereafter “FRf”) was established by the Idaho

Legislature in 1945 and codified in Title 72, Chapter 14, Idaho Code. The creation of a fund to

provide for pensions and disability payments to Idaho’s fire fighters was “declared to be a public

purpose” and one that would advance “the protection and conservation of property and lives and

essential to the maintenance of competent and efficient persoirnel in fire service.” IC. 72-1401.

From 1945 until 1980, the State Insurance Fund operated the FRF to provide pensions and

disability benefits for Idaho’s fire fighters.

6. In 1976. facing high inflation rates, a changing workplace and the resultant

devaluation of pensions, the Idaho Legislature provided for an annual Cost of Living Adjustment

(“COLA”). The newly codified section 72-1471 specified that beneficiaries would “be entitled

to receive adjustments to such benefits, calculated on the percentage of increase or decrease in

the average paid firefighter’s salary or wage, in this state, as computed under the terms of section

72-1431, Idaho Code.”

7. By 1979, the Legislature had concluded that maintaining two separate retirement

systems for Idaho’s public employees was inefficient, and passed legislation to merge the

firefighter’s Retirement Fund into PERSI, effective October 1, 1980. The Legislature ensured

however, that fire fighters who had begun employment under the FRF system were fully

protected in the merger with PERSI. specifying that their “rights and benefits ... shall not be less

than the rights and benefits they would have received from the firefighters’ retirement hind, had

the hind not been integrated with the employee system.” I.C. §59-1397.

8. From 1976 until 1980, the State Insurance fund implemented FRF COLA increases

by calculating the average salary or wages of full time, paid firefighters in the state of Idaho, and

ensuring that retirees received a similar adjustment. This practice was consistent with both the

PETITION AND COMPLAINT - Page 3
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COLA statute which required COLAs to match the adjustments earned by “paid firefighters,”

I.C. §72-147 1, and the definitions section of the FRF statute which defined “paid firefighter” as

any individual employed by a city or fire district “who devotes his or her principal time of

employment to the care, operation, maintenance or the requirements of a regularly constitute fire

department.” I.C. §72-1403(A).

9. From October 1, 1980 until approximately 2009, PERSI and the Retirement Board

implemented COLA increases for former FRF beneficiaries based on the average salary or wages

of full time, paid firefighters employed in fRF covered fire departments, just as fRF had done.

This practice was consistent both with the FRf statutes, as well as with Idaho Code §59-1397

(requiring that former FRF participants receive the same benefits they would have under the

FRF) and with Idaho Code §59-1391(f) which defined paid firefighter in tenns almost identical

to the definition in §72-1403(A).

10. The Retirement Board bases its COLA calculations on pension contribution reports

received from fire departments around the state. On information and belief, in 2009, the City of

Lewiston began including in its reports part-time fire department employees known as

“reservists.” The City of Lewiston reported such “reservists” because it believed they met the

definition of “employee” under PERSI.

11. Beginning in 2009, PERSI staff included these part-time workers in their calculation

of “the percentage of increase or decrease in the average paid firefighter’s salary or wage” to

determine the annual COLA for FRF retirees and beneficiaries. I.C. §72-1471. The inclusion of

part-time workers effectively reduced the COLAs received by FRf retirees and beneficiaries.

The part-timers both increased the number of alleged “paid firefighters” and diluted the total

wages earned because of their part-time status.

PETITION AND COMPLAINT — Page 4
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12. The inclusion of part-time workers in the calculation of COLAs received by FRf

retirees and beneficiaries has resulted in a reduction of benefits retirees and beneficiaries would

otherwise have received. The 2013 COLA (which applied to benefits paid in 2014) for fRf

retirees was 2.482%. Had part-time reservists from the Lewiston Fire Department not been

included, the COLA would have been approximately 3.344%. The effect on FRf retirees and

beneficiaries was a loss of over 5250,000 for that year alone. On information aid belief COLAs

have been reduced by inclusion of part-time reservists each year since 2009.

13. The FRf is fully funded and in no danger of default.

CLASS ACTION ALLEGATIONS

14. Petitioners plead this case on behalf of all similarly situated fRF retirees and

beneficiaries, including those receiving regular retirement benefits, spousal/survivor benefits,

and disability retirement benefits, during the period from 2009 to the present.

15. While PERSI is capable of detennining the precise number of individuals that make

up the proposed class, it is in excess of five hundred. and it would be highly inefficient as well as

impractical to join each of them individually in one case, or to have each of them bring their own

case. Such an approach would, in any event, serve no purpose whatsoever, as each of the

members of the proposed class has the same relationship with PERSI and the Retirement Board,

and would have no personal interest in achieving any different outcome than the rest of the

proposed class.

16. The listed, individual Petitioners Koelling and Anderson have claims that are typical

of the claims of all other FRF retirees and beneficiaries. Because they seek to improve COLAs

for all retirees, they have no legal or factual conflicts of interest with the proposed class of all

FRF retirees and beneficiaries.

PETITION AND COMPLAINT - Page 5
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17. The Idaho Retired firefighters Association is an organization that exists for the sole

and express purpose of representing Idaho fire service retirees and beneficiaries with respect to

their retirement and disability benefits. The Association and the named Petitioners have secured

competent counsel, and are capable of vigorously asserting the rights of the proposed class.

18. The COLA provisions of Idaho Code 72-1471 affect all retirees identically and, as a

result, this case presents questions of law and fact that are common to all FRF retirees and

beneficiaries. These common questions of fact and law include:

a. Whether the inclusion of part-time, reserve officers in the calculation of

COLAs effectively reduced the benefits received by FRF retirees and beneficiaries;

5. ‘Whether part-time, reserve officers are “paid firefighters” within the meaning

of Idaho Code Section 72-1471;

c. Whether the “the average paid firefighter’s salary or wage,” as that tenn is

used in Idaho Code 72-147 1 incorporates and/or utilizes the definition of “paid firefighter” in

l.C. §72-1403(A);

U. Whether part-time employees are “paid firefighters” within the meaning of I.C.

§72-1403(A);

e. Whether the inclusion of part-time employees in the calculation of the average

paid firefighter’s salary or wage for purposes of COLAs violates the requirements of Idaho Code

§59-1397 requiring maintenance of benefits as if fRf had not been merged with PERSI;

f. The amount by which PERSI has understated and underpaid FRf benefits

based on any improper calculation of COLAs;

g. The number of years during which PERSI has understated and underpaid FRF

benefits as a result of improper calculation of COLAs;

PETITION AND COMPLAINT - Page 6
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It The relevant remedial period for which the Industrial Commission is

empowered and able to order a remedy.

19. The common questions of law and fact are actually the predominant questions

presented in this case, with the only individualized questions being those relating to the extent of

remedy that should be ordered for each retiree. Such individualized questions will be merely

mathematical problems once the common questions of law and fact are resolved.

20. The Board should address the questions raised on behalf of the entire class, rather

than piecemeal.

DECLARATION SOUGHT

21. Petitioners previously sought informal relief from the Director and the Board, aslcing

that it calculate COLAs for FRF retirees and beneficiaries without including part-time

firefighters from the City of Lewiston (or any other fire department to the extent that any other

includes them). The Board denied relief and determined that it would continue to include part-

time firefighters in its calculation of the COLAs under the FRF, as long as those part-time

firefighters constituted “employees” under PERSI rules, and regardless of whether they also met

the definition of “paid firefighter” as required by I.C. §72-1471. Petitioners are now forced to

seek said relief via this method.

22. To qualify as an employee under PERSI, a person must “normally work twenty hours

or more per week for an employer” for at least five consecutive months. I.C. §59-1302(14).

PERSI Rule 113 provides that a person meets the “normally work twenty hours or more per

week” requirement if he or she “works twenty hours or more per week for more than half of the

weeks during the period of employment being considered.” IDAPA 59.01.02.113. Since

PETITION AND COMPLAINT - Page 7
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firefighters routinely work shifts of 24 hours, a single shift per week, during 11 weeks out of

every five months would qualify a person as an “employee.”

23. PERSI’s method of calculating the average wages of paid firefighters violates the

requirements of Idaho Code §72-1471 which requires that COLAs be calculated on the basis of

the compensation paid to “paid firefighters,” which term is defined by Idaho Code §72-1403 as

including only those career firefighters whose “principal time of employment” (I.C. 72-

1403(A)), “principal means of livelihood” (I.C. 72-1403(D)&(H)). and/or “principal gainful

occupation” (I.C. 72-1403(E)) was as a firefighter with an Idaho city or fire district. The

detennination also violates the requirements of Idaho Code §59-1397 which requires that PERSI

ensure that FRF retiree benefits be no less than they would be if the FRF had never been

integrated into PERSI. Since the fRf never adopted, and would thus not have applied the

definition of “employee” that the Retirement Board uses for PERSI purposes (and which has no

place in the structure of the fRF benefit system), the Retirement Board has set benefits at a rate

lower than they would have been set by FRF.

24. Petitioners seek a declaration that COLAs have been improperly calculated by

including part-time firefighters in the calculation of paid firefighter salaries or wages, that the

miscalculation has unlawfully reduced COLAs, and that PERSI must recalculate COLAs since

2009 (or whenever such miscalculation first began), and must in the future exclude part-time

workers who do not meet the definition of paid firefighter when calculation the average salary or

wages of paid firefighters for purposes of determining the annual COLA.

Other Relief Sought

25. Petitioners Anderson and Koelling, along with all members of the proposed class

have each suffered a reduction in their benefits as a result of the PERSI staffs COLA calculation
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method, in comparison to the benefits they would have received if the fRf were not merged with

PERSI, or if l.C. §72-147l, 1403 and 59-1397 were properly applied.

26. The petitioners, as well as all class members, had their rights to FRf benefits fully

vested prior to the determination to change the manner in which PERSI calculated COLAs. As a

result, the modification of the method of calculating COLAs constitutes an unlawful,

unconstitutional impairment of contract in violation of Article I, Section 16 of the Idaho

Constitution and of Article 1, Section 10 of the United States Constitution.

27. On behalf of the proposed class, Petitioners seek an order awarding additional

benefits for the period from 2009 to the present for all class members, and that the Retirement

Board make such payment based upon new COLA calculations for each year, all in amounts to

be proved.

WHEREFORE, Petitioners petition for relief as follows:

a. For a declaration as set forth above;

b. For an order directing the that COLAs be calculated in a maimer consistent

with the statutory definitions and requirements;

c. For an order directing payment of back benefits pursuant to the recalculated

COLAs;

d. For an award of attorney fees and costs;

e. For all other and further relief the Board deems appropriate.

DATED this 24th day of November, 2015.

HERZLD-POTROWSKI, LLP

James M. Piotrowski
Attorneys for Petitioners
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DECLARATION OF CHRISTOPHER H. MEYER (7/15/2019)
14732330_I / 14523-2 Page 1 $ of 57



CERTIFICATE OF SERVICE/FILING

I hereby certify that on this the 24111 day of November, 2015, I caused the foregoing
Petition and Complaint, along with two copies of the same, to be mailed via first class mail,
postage prepaid to the following:

Don Drum, Executive Director
Public Employee Retirement System of Idaho
607 N. 81h Street
Boise, Idaho 83702

,—1&rnes M. Piotrowski
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Exhibit C EMAIL FROM JAMES PI0TR0wSKI, COUNSEL FOR THE IDAHO
RETIRED FIRE FIGHTERS ASSOCIATION, DATED JUNE 20, 2019

From: James Piotrowski
To: ChristoDher H Meyer
Subject: RE: Idaho Retired Fire Fighters Case [IWOV-GPDMS.F1D862156]
Date: Thursday, June 20, 2019 12:51:43 PM

That’s exactly right. And in the prayer, we specifically request recalculation of “back benefits.”

From: Christopher H Meyer
Sent: Thursday, June 20, 2019 12:47 PM

To: James Piotrowski ; Matthew J. McGee, Esq. (MMcGee@spinkbutler.com)
Cc: John Bunn

Subject: RE: Idaho Retired Fire Fighters Case [IWOV-GPDMS.F1D862156]
Thank a million, Jim!

As I read paragraph 24, this shows that the Firefighters sought the recalculation back to”2009 for
whenever such miscalculation first began)” in order to ultimately enable payment of the underpaid
benefits since that time. Do I have this right?
-Chris

Cc: Co-counsel and my assistant
CHRISTOPHER H. MEYER

Givens Pursley up

chrisrnnyerieivensoursIey.com /www.eiyensoursley.cpm

From: James Piotrowski <iamesidunionlaw.com>

Sent: Thursday, June 20, 2019 12:41 PM
To: Christopher H Meyer <ChrisMever3eivensourslev.com>

Subject: Idaho Retired Fire Fighters Case
Chris,

Take a look at paragraph 24, as well as the prayer for relief. I think it has exactly what you need.
James Piotrowski
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Exhibit B IDAHO STATE BOARD OF LAND COMMIssIoNERs FINAL MINUTEs
FROM ITS REGULAR MEETING ON APRIL 16,2019

Idaho State Board of Land Commissioners
Brad Little, Governor and President of the Board

Lawerence E. Denney, Secretary of State
Lawrence G. Wasden, Attorney General

Brandon D Woolf, State Controller
Sherri Ybarra, Superintendent of Public Instruction

Dustin T. Miller, Director and Secretary to the Board

Be it remembered that the folio wing proceedings were had and done by the State Board of Land
Commissioners of the State of Idaho, created by Section Seven (7) ofArricle Nine (IX) of the Constitution.

Final Minutes
State Board of Land Commissioners Regular Meeting

April 16, 2019

The regular meeting of the Idaho State Board of Land Commissioners was held on Tuesday,
April 16, 2019, in the Boise City Council Chambers, Boise City Hall, 3rd Floor, 150 N. Capitol Blvd.,
Boise, Idaho. The meeting began at 9:00 a.m. The Honorable Governor Brad Little presided. The
following members were in attendance:

Honorable Secretary of State Lawerence Denney
Honorable Attorney General Lawrence Wasden
Honorable State Controller Brandon Woolf
Honorable Superintendent of Public Instruction Sherri Ybarra

For the record, all Board members were present.

1. Department Report Presented by Dustin Miller Director

Endowment Transactions
A. Timber Sales— March 2019
B. Leases and Permits — March 2019

Status Updates
C. Land Bank Fund
D. Legislative Summary — Final

Discussion: None.

2. Endowment Fund Investment Board Report — Presenred by Chris Anton, ff18 Manager of investments

A. Managers Report; and
B. Investment Report

Discussion: Mr. Anton reported that the endowment portfolio was up 1% for the month of
March and was up 3,3% fiscal year-to-date, through March 31st Over the last two weeks it
gained another 2°,6; through April 15th it was up 5.3%. Mr. Anton added that the portfolio
gained 10.1% during the first quarter of 2019, offsetting some of the losses experienced late
in calendar year 2018—a nice rebound.

State Board of Land Commitsioners
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Mr. Anton stated that the global economy is slowing, but there seems to be optimism in the
financial markets that it is temporary and there will be a recovery in the second half of the
calendar year, primarily due to support from the FederaL Reserve. The Federal Reserve
indicated there will be no further increase in interest rates this year. After the
announcement, interest rates came down, and home construction and auto sales—very
interest rate sensitive sectors—picked up again. Mr. Anton remarked that growth in Europe
is very soft right now; there is concern about Brexit and what will happen in terms of Brexit.
The trade negotiations in china are still ongoing, but investors seem to be patient. There will
be positive outcomes from those negotiations. The financial markets are largely moving
sideways until there is positive growth in the second half of the year, and until there is
resolution to negotiations with China.

Mr. Anton indicated that distributions for fiscal years 2019 and 2020 are well secured. The
estimated reserves as of February 28th are 5.8 years for Public School, and 6.3 to 8 years for
the other endowments. Mr. Anton referenced the chart provided in the Board materials; it
shows the level of earnirgs reserves for each of the endowments expressed in years of
reserves. Earnings reserves move not just based on investments. They also change based on
revenue coming in from the Department of Lands, and expenses going out for EFIB, or the
Department of Lands, and for the beneficiaries. Overall the reserves are very solid.

Mr. Anton mentioned that the Investment Board had a special meeting on March 25th and
approved the hiring of Sycamore Capitol as a mid-cap value manager in place of Systematic
Financial; that transition was completed at the end of last week. Mr. Anton thanked
Governor Little for the appointment of Tom Wilford to the Investment Board, replacing Gavin
Gee, who was probably the longest-serving member. The Investment Board is excited to
have Mr. Wilford. Mr. Wilford was the CEO for the J.A. and Kathryn Albertson Foundation for
many years and he will add some strong experience to the Investment Board.

Mr. Anton noted that EFIB has been working on an investment consultant request for
proposal (REP). EFIB’s policy is to issue an investment consultant RFP every 10 years. At this
point, the scope of work includes investment consulting for EHB and the State Insurance
Fund, and includes a scope of services for the Idaho Department of Lands. The RFP is
constructed so that those are three very distinct scopes of service. EFIB intends to distribute
the RFP broadly, and interested companies can respond to all three pieces, or to individual
pieces. There is not a need to select one consultant for all three entities, but there may be
economies in doing so. EFIB has consulted with the State Insurance Fund and the
Department of Lands. Both agencies reviewed the scope of services that are needed from an
investment consultant. The REP will be issued by the end of this week.

Consent—Action Item(s)

3. Transfer Old Penitentiary Parcel (Non-Endowment Land) to Idaho Department of Agriculture —

Presen ted by I?yan Mon toya, Bureau Chief-feoI Estate Services; Dan Salmi, Bureau Chief. Bureau of
taborato ties, ISDA; and Kelly Nielsen, Administration Administrato, ISDA

Recommendation: Approve the transfer of control of the two acres, identified herein, of
Penitentiary Reserve Lands to ISDA for the construction of a new laboratory.

Discussion: Superintendent Ybarra inquired if the City of Boise has been notified, given the
proximity to the city park. Mr. Salmi replied that the City Parks Department was contacted and
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staff concern was for a main water line at the back of the property, that caution be used so
summer irrigation is not cut off. Governor Little asked if Department of Agriculture will be fixing
roads to the facility. Mr. Salmi said yes, that project is now out for bid and will be contracted in
the next couple of months. Controller Woolf mentioned that Department of Corrections had
tended a garden plot on that parcel and asked about coordination with that agency. Mr. Salmi
indicated that Department of Corrections had not yet been contacted, but he believed that
garden was actually maintained by Department of Agriculture staff who then donated the
produce to the food bank.

4. Approval of Minutes — March 19, 2019 Regular Meeting (Boise)

Consent Agenda Board Action: A motion was made by Controller Woolf that the Board adopt and
approve the Consent Agenda. Attorney General Wasden seconded the motion. The motion carried
on a vote of 5-0.

Regular—Action Item(s)

S. FYJO2O Timber Sales Plan — Presented by Jim Elbin, Bureau Chief-Forest Monogement

Recommendation: Direct the Department to proceed with implementation of the FY20 Timber
Sales Plan.

Discussion: Controller Woolf noticed that the recommendation for Maggie Creek’s annual sale
volume was significantly lower in FY20 than FY13. Mr. Elbin explained the difference was due to
the Maggie Creek Pulp Plan, a ten-year plan which entailed harvesting high volumes of diseased
trees and then replanting with healthy, productive tree species.

Governor Little asked how the 100-year sustained harvest forecast works, with different species
and different silvicultural needs. Mr. Elbin responded that the Department models for each
individual supervisory area, using either continuous forest inventory or stand-based inventory.
Using forest modeling, the Department looks at growth projections for the future and standing
inventory, and tries to determine how much volume, over what is growing, will be cut to bring
the standing inventory down. At the same time, past management efforts result in more growth
so there is a kind of push-pull relationship going on. The goal is to attain the balance where
growth matches what is cut.

Attorney General Wasden recalled the Board made this decision to increase the cut rate because
of aging timber that was beginning to exceed the sizes that were acceptable to the mills.
Attorney General Wasden noted that what this evidence shows is the right decision was made.
The Department is cutting timber at an increasing rate and yet growth rate is more than
compensating for what is harvested. Mr. Elbin said that is correct. The Department is converting
old stands that have reached a point in their growth where they are actually declining or very
slowly growing, and is replacing old stands with super-fast growing stands. Mr. Elbin commented
that it is a good problem to have.

Controller Woolf inquired if Department staff has a percentage of what is the growth of the cut
rate, over the next 5-10 years. Mr. Elbin indicated it would be just a projection and estimated
that annual harvest volume would be over 300 MMBF in the next five years.

5tate Board of Land commissioners

Final Minutes
Regular Meeting (Boise) —April 16, 2019

Page3of9

DECLARATIoN OF CHRISTOPHER H. MEYER (7/15/2019)
14732330_I / 14523-2 Page 23 of 57



I, IC

Governor Uttle remarked that with programs like Good Neighbor Authority, there will be timber
coming off grounds that have not been logged before, or not logged in a great number of years,
and asked if the Department takes into account perpetuation of mills that have carriages for
bigger logs. Mr. Elbin replied that the Department will likely never be able to accelerate harvest
fast enough to get rid of all oversized timber; there will always be some segment of endowment
forestland that is in that size class. Governor Little commented that having some oversized
timber keeps those large carriage mills in business; those mills are essential in getting a return on
the timber product from forest health projects such as Good Neighbor Authority.

Board Action: A motion was made by Attorney General Wasden that the Board adopt the
Department recommendation and direct the Department to proceed with the implementation of
the FY20 Timber Sales Plan. Controller Woolf seconded the motion. The motion carried on a vote
of 5-0.

6. Negotiated Rulemaking IDAPA 20.03.04, Rules for the Regulation of Beds, Waters, and Airspace
Over Navigable Lakes in the State of Idaho — Presented by Andrew Smyth. Program Manager-Public
Trust

Recommendation: Authorize the Department to initiate negotiated rulemaking for IDAPA
20.03.04 Rules for the Regulation of Beds, Waters, and Airspace Over Navigable Lakes in the
State of Idaho.

Discussion: Attorney General Wasden pointed out the discussion on page 2 of the memo about
whether the fee schedule would remain in the rules or be moved to allow fees to be set by the
Land Board. Attorney General Wasden acknowledged Idaho Code § 58-127; however, the
Attorney General is not yet convinced that the fee setting can be removed from the rules,
despite the current controversy concerning rules. Attorney General Wasden wondered if the
Department had discussed with the Office of the Attorney General the legality, the legal
structure properly required, concerning the setting of those fees. Mr. Smyth responded that the
Department is working with the Attorney General’s staff on the legality. Attorney General
Wasden noted that discussing it is one thing, proposing it is another, and asked the Department
to make certain to fit the legal requirements in the rulemaking process.

Controller Woolf inquired when was the last time the fees listed at the bottom of page 1 were
adjusted or changed, and if the change was up or down. Mr. Smyth replied the last time was
2008 and said the water intake line permit fee was actually adjusted down from $i,oDo to $300.

Board Action: A motion was made by Attorney General Wasden that the Board adopt the
Department recommendation and authorize the Department to initiate negotiated rulemaking
for IDAPA 20.03.04 Rules for the Regulation of Beds, Waterways, and Airspace Over Navigable
Lakes in the State of Idaho. Controller Woolf seconded the motion. The motion carried on a vote
of 5-0.
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7. Negotiated Rulemaking IDAPA 20.03.03, Rules Governing Administration of the Reclamation
Fund —Presented by Todd Droge, Program Manager-Minerals

Recommendation: Authorize the Department to initiate negotiated rulemaking for IDAPA
20.03.03 Rules Governing Administration of the Reclamation Fund.

Discussion: Attorney General Wasden reiterated his concern about the fee issue and advised the
Department to make certain to meet statutory requirements when addressing the fees.
Mr. Drage assured the Attorney General that the Department would coordinate with his office.

Board Action: A motion was made by Controller Woolf that the Board authorize the Department
to initiate negotiated rulemaking for IDAPA 20.03.03 Rules Governing Administration of the
Reclamation Fund. Attorney General Wasden seconded the motion. The motion carried on a vote
of 5-0.

8. Cancellation of Reclamation Plan 501020 and Use of the Bond Assurance Fund for Redamation
— Presented by Todd Drage Program Manager-Minerals

Recommendation: Authorize the Department to cancel Reclamation Plan 501020, and authorize
the Department to expend up to $126,997 from the Reclamation Fund to reclaim the entire site.

Discussion: Attorney General Wasden questioned how the operator ended up mining 20 acres
outside of the mine site. Mr. Drage surmised that is where the good sand and gravel was so the
operator ignored the rules and went after it.

Superintendent Ybarra asked if the Department exhausted all possibilities of recovering money
from Prime Earth, Inc. and its principals, to pay for this site’s reclamation. Mr. Drage said the
Department did look into it and his understanding is the company has been defunct for quite a
while. Director Miller added that the Department worked with the Attorney General’s office to
try and collect from Prime Earth, Inc.; the company has disbanded and has no assets.

Governor Little observed that somebody has purchased this piece of ground and wants to
develop it and asked if the Department is sure that after it pays to place dirt in the hole as part of
the reclamation, it will not then be dug right back out again. Governor Little asked ftthe
Department has given any consideration to speaking with the new owner, acknowledging the
state’s liability while working out a way to minimize the cost of site rehabilitation to the
Department and still accommodate the owner’s plans for the ground. Mr. Drage indicated that
there has been no discussion with the new owner, but the Department could do so. Presently,
the Department has developed a scope of work to reclaim per the reclamation plan, which is to
smooth out the area, add top soil and then seed it. Governor Little speculated that the
Department would add top soil and the developer would scrape it off.

Board Action: A motion was made by Attorney General Wasden that the Board adopt the
Department recommendation and authorize the Department to cancel Reclamation Plan 501020,
and authorize the Department to spend up to $126,997 from the Reclamation Fund to claim the
entire site. Controller Woolf seconded the motion. The motion carried on a vote of 4-1; Governor
Little cast the opposing vote.
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Information

Background information was provided by the presenter indicated below. No Land Board action is
required on the Information Agenda.

9. Strategic Reinvestment and Central Idaho Land Exchange — Presented by David r.Iroeschi, Deputy
Director and State Forester

Discussion: Superintendent Ybarra thanked Mr. Groe5chl for the overview, saying it was very
thorough, and wondered if the Department has an anticipated date for bringing the exchange
back to the Board for approval, as mentioned in the presentation. Mr. Groeschl stated the
Department’s preference would be the next 2-3 months, to bring this forward to the Land Board
for an action item. There is support needed still from key groups; lithe Department does not feel
that it can get that support, then the Land Board would be advised that staff is discontinuing
efforts on this exchange.

Controller Woolf referred to page 3 of the memo, the last sentence in the summary says some
groups have expressed support to move forward with a more formal land exchange process
while others are outright opposed, and Attachment 7 is referenced. Attachment 7 is from Idaho
County Commissioners who seem to be in the middle. Controller Woolf asked for clarification
that Idaho County is not opposed right now, just in the middle. Controller Woolf also asked if
there are others in support. Mr. Groeschl replied that Idaho County is interested simply in seeing
the process move forward in a more formal process and is willing to continue engagement with
the Department and others in that process. Mr. Groeschl said two groups have expressed
outright opposition—Friends of the Clearwater, and Friends of the Palouse. Those organizations
are opposed to any exchange proposal, regardless of the parties involved, and do not want to see
any federal lands leave federal estate.

Controller Woolf commented that Attachment 5, which describes the exchange concept,
identifies Idaho County as potentially receiving funds equal to five years worth of property taxes,
approximately $500,000-$600,000. Controller Woolf inquired if Clearwater County has tried to
negotiate anything along that line. Mr. Groeschl stated that only about 1,800 acres of Western
Pacific Lands in the Upper Lochsa are in Clearwater County and there was not a request to
consider some sort of compensation. Idaho County made the request because of the significant
amount of acreage coming off its tax roll.

Governor Little invited public comments from interested persons. Comments were received from
the following:

Phil Lambert, Benewah County Commissioner: Mr. Lambert expressed concern about the
Boards strategic reinvestment policy. Mr. Cambert said the plan is good but that it causes
problems for counties. In the last two years, approximately 15,000 acres have come off tax
rolls in Benewah County, which is detrimental to county health in the short term. Five
northern counties affected by this exchange feel the same, The short-term effect is
budgetary restriction and long-term it requires a tax shift. Atax shift dramatically in creases
taxes without an appropriate increase in services. Mr. Lampert noted that there is about
66,500 acres of state-owned land in Benewah County; taxes on that acreage would be
approximately $300,000. Public schools receive $199,000 from endowments; the county is
losing more than it is gaining. There is other land in the county not taxed—federal lands,
tribal lands, Idaho Fish and Game land—the county receives payments in lieu of taxes for
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those. Mr. Lampert indicated that if the state purchased another 20,000 acres, that would be
about 20% of acres in Benewah County that are not taxed. Funds go to public schools and
other entities, but very little comes to the county. If Benewah County Commissioners could
have that land, according to Department of Lands’ annual report, at $46/acre net profit for
timberland, that would be $3 million into county coffers. As it stands, the county gets
$200,000; it is not fairto taxpayers. Mr. Lampert stated that Benewah County was not
contacted prior to the last land purchase; commissioners were notified a month ago that
Department of Lands purchased 12,500 acres and suddenly $58,000 came off the tax rolls.
The Land Board needs to consider ways to make counties whole.

10. Stimson Request for Audience — Presented by Keith Williams, Vice President-Resources, Stimson
Lumber Company

Discussion: Mr. Williams, on behalf of Stimson Lumber Company, communicated concerns
regarding the Department of Lands’ policy of purchasing private timberlands as part of its
reinvestment strategy. Stimson Lumber Company provided a letter with these concerns and
additional information; the letter was included in the Board materials. Mr. Williams stated that
Stimson Lumber Company is opposed to the scale of the reinvestment strategy as it places the
state in direct competition with private investment and enterprise.

Governor Little invited public comments from interested persons. Comments were received from
the following:

John Robison, Idaho Conservation League: Mr. Robison testified on behalf of Idaho
Conservation League in support of the Department of Lands’ purchase of 32,000 acres of
private timberlands in north Idaho in December 2018. Idaho Conservation League supports
the goals of the Central Idaho Land Exchange and wants to see the process move forward.
Mr. Robison remarked that Idaho was granted 3.6 million acres of land at statehood to
generate revenue for beneficiaries, including Idaho public schools; approximately 2.4 million
acres remain today. In the last several decades, the Department of Lands has disposed of
167,000 acres in Benewah, Bonner, Boundary, Latah and Shoshone counties. It is reasonable
for the Department of Lands to acquire private timberlands in those areas from a willing
seller. Mr. Robison encouraged the Land Board to continue to work with affected counties to
address concerns about tax shifts. Mr. Robison recognized that endowment lands are
managed to maximize long-term financial returns, and not for the same multiple purposes as
national forest, but said sustainably managed state timberlands can provide greater benefit
for wildlife and recreationists than private properties that are developed. Mr. Robison
referenced the Land Board’s recreation policy that allows continued public recreation access
on state endowment lands. Many private timberlands also allow public access, which is
appreciated, but this privilege can be revoked at any time and has been in other areas.
Mr. Robison noted that the Department of Lands has increased the capacity for forest
restoration across forest boundaries by investing significantly in the Good Neighbor
Authority and providing leadership in Idaho in the shared stewardship agreement with
Regions 1 and Regions 4 of the Forest Service. Mr. Robison thanked Governor Little for his
role in the upcoming Idaho Forest Restoration Partnership conference. The conference brings
together members of local forest restoration collaboratives, from across the state, to learn
how to work better with the Forest Service, and the Idaho Department of Lands, on
increasing the pace and scale of forest and watershed restoration.
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Forthe record, Governor Little commented that he was not a member of the Land Board at the time
the policy was put in place and proposed that a subcommittee of the Land Board review the current
situation. Governor Little noted that EFIB reported earlier in the meeting that a request for proposal
for an investment consultant is being advertised, and also noted that $200 million is a large sum of
cash to be spending in a significant manner. Governor Little asked for volunteers to serve on a
subcommittee of the Land Board to review the asset management plan [strategic reinvestment]
going forward. Attorney General Wasden and Secretary of State Denney volunteered to serve on the
subcommittee; Governor Little so ordered.

At 10:32 a.m. a motion was made by Attorney General Wasden to resolve into Executive Session
pursuant to Idaho Code § 74-206(1)(f) to communicate with legal counsel for the Land Board to
discuss the legal ramifications of and legal options for pending litigation, or controversies not yet
being litigated but imminently likely to be litigated. Attorney General Wasden requested that a roll
call vote be taken and that the Secretary record the vote in the minutes of the meeting. Controller
Woolf seconded the motion. Roll Call Vote: Aye: Denney, Wasden, Woolf, ybarra, Little; Nay: None;
Absent: None.

Governor Little called for a short break before the Board convened in Executive Session.

Executive Session

A. Idaho Code § 74-206(i)(f) - to communicate with legal counsel for the public agency to discuss
the legal ramifications of and legal options for pending litigation, or controversies not yet being
litigated but imminently likely to be litigated. The mere presence of legal counsel at an executive
session does not satisfy this requirement. [Topic: Lease M500031]

At 11:09 a.m. the Board resolved out of Executive Session by unanimous consent. No action was
taken by the Board during the Executive Session.

Regular—Action Item(s)

11. Lease MS00031 — Presented by Darrell Early, Deputy Attorney General chief-Natural iesaurces Division,
Office of the Attorney General

Board Action: A motion was made by Attorney General Wasden that the Land Board, one,
rescind Lease M500031 on the basis that the Idaho Department of Lands failed to comply with
constitutionally and legally required processes in issuing the lease. Two, direct the Idaho
Department of Lands to prepare, market, and offer for lease at public auction the parcel of land
subject to Lease MS00031 in accordance with Idaho constitutionally, legally, and financially
required processes. And, three, that the Department with the assistance of the Office of the
Attorney General, negotiate a mutually acceptable settlement with the current leaseholder to
compensate the leaseholder for costs and expenses incurred by the leaseholder associated with
the lease which were not otherwise addressed during the leasing process. Attorney General
Wasden asked for the opportunity to address his motion, upon receiving a second. Controller
Woolf seconded the motion.

Attorney General Wasden remarked that in the Board’s review of this lease, the Board has to
acknowledge that there were some mistakes made in the processes employed. The best thing for
the Board to do is to rescind the lease and then to engage in proper processes that meet the
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financial, legal, and constitutional requirements to offer this property at lease, which will give the
greatest opportunity for all of the parties involved to address that lease. Attorney General
Wasden noted that also of importance is that the persons who were the lessees under this lease,
in a sense were led down the primrose path, and the Board has an obligation to make them
whole within the confines of the law. Attorney General Wasden stated that this provides an
opportunity to address the lessees, and to see that they are legally made whole.

The motion carried on a vote of 5-0.

There being no further business before the Board, at 1i14 a.m. a motion to adjourn was made by
Attorney General Wasden. Controller Woolf seconded the motion. The motion carried on a vote of
5-0. Meeting adjourned.

/5/ Lawerence E. Dennev
Lawerence E. Denney
Secretary of State

Idaho State Board of Land Commissioners

Is) Brad Little
Brad Little

President, State Board of Land Commissioners and
Governor of the State of Idaho

Dustin I. Miller
Director

Isi Dustin T. Miller

The above-listed final minutes were approved by the State Board of Land
Commissioners at the May 21, 2019 regular Land Board meeting.
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Exhibit I LETTER FROM WILLIAM J. PETzAK TO ROBERT HAM ILL, DATED

FEBRuARY 5, 1991

February 5, 1991

Robert Eanill
200 N. 6th St.
Soise, ID 83702

r) i r I i nrL9J - .i L LJA

MAY10 1891

Givens Pbrsley, Webb &
Huntey

Dear Mr. Hasill:

We have completed advertisement of your encroachment application.
This office has received several letters from owner. of property
in the subdivision surrounding the site of the dock proposal.

I have reviewed the comments mcd. and in light of these and after
review of our obligations to owners within the subdivision the
Department must deny your application to install a dock on this
access site.

The question case down to ownership and it appears there was an
oversight in this office on that point. The ownership of the
riparian right, to that access site belong in part to the owners
of secondary iota within the adjacent •ubdivision and thu. we
cannot issue you a permit and lease without their agreement.

I believe we are at fault for not researching this matter more
thoroughly before accepting your applicationfee and ordinarily
this is not refundable but I cm asking that your permit fee be
refunded.

I apologiz. for any inconvenience thi. oversight has caused you.

If you have any questions concerning this matter
this office.

Sincerely,

WILLIAM J. PETZAK
Area Supervisor

WJP/ek

please contact

KEEP IDAHO OEEN
PRIVINT WILDFIRE

DECLARUION OF CHRIsToPHER H. MEYER (7/1 5/2019)

PAYETTE LAKES AREA OFF)CE

____________

P.O. SOX AS
JdccALL, IDAHO 13631

(201) 6347125

STANLEY F. HAUILTON
DIRECTOR
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Exhibit F FINAL ORDER RE ENCROACHMENT PERMIT APPLICATION No.
L-95-S-683, ISSUED TO WWBDA, DATED APRIL 28, 2017

BEFORE THE STATE BOARD OF LAND COMMISSIONERS
STATE OF IDAHO

In the Matter of:

Encroachment Permit Application ) FINAL ORDER
No. L-95-S-683. )

Wagon Wheel Bay Dock Association, Inc.
Applicant. )

I. NATURE OF PROCEEDINGS/ISSUES

Encroachments, including docks, placed on navigable waters require a permit issued
by the Idaho Department of Lands (IDL) pursuant to the requirements of the Lake Protection
Act, Title 5$, Chapter 13, klaho Code, and the corresponding administrative rules
promulgated by the State Board of Land Commissioners, IDAPA 20.03.04, Rules for the
Regulation of Beds, Waters and Airspace over Navigable Lakes in the State of Idaho.

On January 18, 2017, Wagon Wheel Back Dock Association, Inc. (Applicant), applied
for an encroachment permit br an eight-slip community dock on Payette Lake. A public
hearing was held on March 29, 2017 in McCall, Idaho. Andrew Smyth served as Hearing
Coordinator. The Hearing Coordinator issued his Findings of Fact, Conclusions of Law, and
Recommendation (Recommendation) on April 27, 2017.

My responsibility isto render a decision pursuant to Idaho Code § 58-1306(c) and
IDAPA 20.03.04.030.07 on the behalf of the State Board of Land Commissioners based on
the record reviewed in the context of my personal expertise gained through education,
training, and experience. In making this determination I have relied on the record for this
matter. Specifically,

• I have read the transcript of the public hearing conducted in McCall, Idaho on March
29, 2017.

• I have reviewed the record including all documents and exhibits.
• I have examined the Hearing Coordinato?s Recommendation in light of the entire

record.

Page 1 of 4 Final Order for Encroachment Permit No, L-95-8-5576
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II. FINDINGSOFFACT

I concur with the Findings of Fact presented by the Hearing Coordinator.

Ill. CONCLUSIONS OfLAW

I concur with the Conclusions of Law presented by the Hearing Coordinator.

IV. FJNAL ORDER

I conclude the Hearing Coordinator’s Recommendation is based on substantial
evidence in the record, and I adopt the Recommendation as my decision in this matter. The
Recommendation is incorporated by reference herein and attached to this Finat Order. The
Applicant is qualified to make application for an encroachment permit for a community dock
in Payette Lake, and the proposed encroachment is in conformance with the applicable
standards.

On the basis of the record, it is my order that Encroachment Permit No. L-95-S-683
is approved by IDL contingent upon WWBDA continuing to hold the required tittoral rights.
In addition, as tong as the lease between PLCSOA and WWBDA remains in effect, no other
individual or entity is qualified to make application for an encroachment permit for the
Community Beach.

This is a final order of the agency. Pursuant to Idaho Code § 58-1306(c) and IDAPA
20.30.04.030.09, the Applicant or any aggrieved party who appeared at the hearing shall
have the right to have the proceedings and Final Order reviewed by the district court in the
county in which the encroachment is proposed by filing a notice of appeal within thirty (30)
days from the date of this final Order. Because this Order is for approval ola permit, any
party appealing this Final Order must file a bond with the district court in accordance with
Idaho Code § 58-1306(c).

DATED this 2 day of ApriL, 2017.

THOMAS M. SCHULTZ, JR.
Director, Department of Lands

FINAL ORDER - APPLICATION FOR PERMIT NO. L-95-S-683
PAGE 2
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Exhibit G PRELIMINARY ORDER, RE ENCROACHMENT PERMIT APPLICATION

No. L-65-S-683, ISSUED TO WWBDA, DATED APRIL 27,2017

BEFORE THE STATE BOARD OF LAND COMMISSIONERS
STATE Of IDAHO

In the Matter of: )
) Case No. PH-2017-PUB-50-001

Encroachment Permit Application )
No. L-65-S-683 ) PREUMTNARY ORDER

)
Wagon Wheel Bay Dock Association, Inc. )

Applicants. )

_________________________________________________________________________)

]. BACKGROUND

On January 18, 2017, the Idaho Department of Lands (“DL”) received an encroachment

permit application (“Application”) from Wagon Wheel Bay Dock Association, Inc.

f”WWBDA”). DL assigned number L-65-S-6$3 to the Application. In the Application,

WWBDA seeks authorization to construct a community dock that would extend 100 feet beyond

the ordinary high water mark of Payette Lake, total 1,520 square feet of surface decking area and

provide 8 private moorages to the members of WWBDA. Agency Record (“AR”), Dcc. 3.

On January 18, 2017, IDL provided notice of the Application to various government

agencies as well as the adjacent littoral owners. AR, Doc. 6. DL also caused a notice of

application to be published in The Star-News (a newspaper local to the McCall area) on January

19 and 26, 2017, pursuant to Idaho Code § 58-1306(b). AR, Doc. 9.

On January 27, 2017, DL received an objection to the Application and a request for

hearing from Zephaniah and AnnMarie Johnson. AR, Docs. 5 and 6. DL ultimately received

approximately seventy-six objections to the Application (see Exhibit A hereto). Because it

received an objection and request for hearing, on March 2, 2017, DL ordered a hearing

regarding this matter pursuant to Idaho Code § 58-1306(c). WWBDA’s counsel requested that

the hearing date be changed, and several people filed objections to moving the hearing date, AR,

PRELIIvINARY ORDER - PAGE 1
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Docs.1l-12,17, 19-20, 22 and 25. WWBDA’s President, Kevin Hannigan, ultimately requested

that the original hearing date be retained. AR, Doe. 27.

On March 29, 2017, DL held a public hearing regarding this matter pursuant to Idaho

Code § 58-1306(c). At the hearing, Mr. Hanigan presented testimony in support of the

Application, including reading a letter of support from the President of the Payette Lakes Cottage

Site Owners Association (“PLCSOA”). David Shuss testified in favor of the Application. Mark

Bilimire presented neutral testimony on behalf of the McCall fire Protection Districc Zepheniah

(Zeke) Johnson, AnnMarie Johnson, Don Copple, Steven Ryberg, John Dahi, Eizelle Taino,

Andrea Umbach, Don Johnson, Donna Jacobs, Diane Bagley, Crane Johnson, Marlee Wilcomb,

Yvonne Sandmire, Stephanie Dali!, Matt DahI, and Kathleen Worthly Daht testified in

opposition to the Application. Mr. Hannigan presented rebuttal testimony. Hearing Transcript

(“Tr.”).

H. FINDINGS OF FACT

1. In 1932, the State Board of Land Commissioners (“Land Board”) recorded

subdivision plats for endowment properties on the west side of Payette Lake. The plats included

language by which the Land Board purported to “donate and dedicate the streets roads alleys

commons and public grounds shown on [the] plats to the use of the public forever.” AR Doc.

105.

2. On January 28, 2015, the State Board of Land Commissioners executed an

Amended Quitclaim Deed, State Deed No. SD13867 (“2015 Deed”) to the Payette Lakes Cottage

Sites Owners Association, Inc. (“PLCSOA”). AR, Doe. 106. The 2015 Deed, which was issued

without warranty or covenant of title, included the “Community Beach Common Area” located

PRELIIvflNARY ORDER - PAGE 2
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in Lot 1, Block 2 of the SW Payette Cottage Sites $ubdivision (“Community Beach”), which is

the littoral property associated with this Application.

3. The 2015 Deed specifically provides that:

The Grantor, for good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, does hereby convey, release and quitclaim unto
Grantee, without warranty or covenant of title, and subject to the reservations and
conditions specifically set forth herein, all of Grantor’s right, title and interest in
and to the following described real property...

AR, Doc. 105. The Community Beach lot is listed as one of the lots conveyed via quitclaim

deed from the State to PLCSOA.

4. PLCSOA consists of approximately 225 members who own property within the

greater neighborhood. Tr., pp. 30, 63.

5. WWBDA consists of eight members who are also members of the PLCSOA. Tr.

pp. 7-8.

6. WWBDA is incorporated as a non-profit corporation under the laws of the State

of Idaho. AR, Doc. 3.

7. Historically, and through the present time, owners or lessees of property in the

vicinity of the Community Beach, as well as their families, guests, and lessees, and members of

the general public, have swam, fished, and boated in the location of the proposed dock. See, e.g.,

AR, Does 23, 32, and 44.

8. WWBDA submitted into the record a “Memorandum of Lease” between itself

(and its individual members) and PLCSOA. AR, Doe 3. The Memorandum of Lease provides,

in part, that:

On January 12, 2017, PLCSOA and WWBDA, along with the individual
members of WWBDA, entered into a Non-Exclusive Lease Agreement, wherein
PLCSOA granted WWBDA and its individual members a non-exclusive lease of

PRELIMiNARY ORDER - PAGE 3
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PLCSOA’s littoral rights for certain property located on Payette Lake, McCall,
Valley County, Idaho, for the purpose of constructing a community dock.

The property is commonty referred to as the “Community Beach Common
Area” and is more particularly described as Lot I, Block 2 of the State
Subdivision-Southwest Payette Cottage Sites Subdivision as the same is filed of
record with the Office of Recorder of Valley County, Idaho.

PLC$OA has also consented to WWBDA seeking an Encroachment
Permit from the Idaho Department of Lands for construction of the community
dock.

Id.

9. Between January 27 and March 29, 2017, IDL received approximately 76

objections to the Application. See AR, Docs. 5-6, 13-16, 18. 21, 23-24, 26, 28-52, 55-62, 64-85,

89-92 and 94-98. The concerns of the various objectors can be summarized as follows:

a. There is no parking area for the dock, and dock users would end up parking along
streets in the neighborhood.

b. Parking and/or traffic would block fire hydrants in the neighborhood.
c. Increased traffic would adversely affect pedestrian safety in the neighborhood.
d. The depth of the lake at the location of the dock is too shallow to support boat

traffic.
e. The dock and use of the dock would interfere with littoral owners’ enjoyment of

their property.
f. The dock and increased boat traffic would interfere with swimming,

nonmotorized boating and similar activities in the area.
g. Increased boat traffic could also interfere with aquatic habitat, and lead to beach

erosion.
h. There are no public restroom facilities, and there would be problems with human

waste and litter.
i. WWBDA members should use existing marinas.
j. The community dock and its usage would adversely affect property values of

lakefront owners in the vicinity.

10. WWBDA presented an exhibit which indicated that there are approximately 43-45

total lots in the PLCSOA neighborhood, and that of those owners, only eight objected to the

Application. AR, Doc. 101.
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11. As set forth in the Application, the proposed dock structure would include a 10’ x

6’ pier; a 6’ x 22’ ramp; a 6’ x 66’ walkway; four dividers, 4’ x 20’ each, and a 6’ x 102’ dock,

totaling 1,520 square feet. AR, Doc. 3.

12. As further set forth in the Application, the proposed structure will include up to

sixteen posts, and will extend approximately 100 feet beyond the high water line. Id.

13. The dock will be 25 feet from the littoral right line of the neighboring lot to the

southwest (which is owned by Zephaniah Johnson), and 228 feet from the littoral right line of the

neighboring lot to the northeast (which is owned by Cottage Site LLC). Id.

14. The Community Beach includes approximately 345 feet of shoreline frontage,

although the mouth of a creek takes up a portion of the shoreline, AR, Doc. 101.

15. IDL submitted copies of the Application to the Idaho Department of Fish and

Game, the Idaho Department of Health and Welfare, the Idaho Department of Environmental

Quality (“DEQ”), the Anny Corps of Engineers, Valley County Planning and Zoning, Idaho

Department of Water Resources, Central District Health, the City of McCall, Payette Lake

Recreational Water and Sewer District, as well as the adjacent landowners (Zephaniah Johnson

and Cottage Site, LLC). AR, Doc. 6.

16. DEQ does not review projects on a project-specific basis, but did provide general

comments. AR, Doc. 4. No other state agency provided comments.

17. Marlee Wilcomb, one of the Objectors in this matter, also provided a copy of the

Application to the Army Corps of Engineers, which indicated that it would issue a permit for the

discharge of roughly two cubic yards of concrete and one cubic yard of lake bed material below

the summer pool of Payette Lake. AR, Doc. 8. The Army Corps fUrther indicated that if
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construction of the dock impacts a wetland, WVsTBDA would need to obtain a permit for those

activities. Id.

18, Cutler Umbach, one of the Objectors in this matter, contacted McCall fire &

EMS about the proposed application. Mark Bilimire, who is the Fire Chief for McCall Fire &

EMS, sent correspondence to DL, in which he stated, in pertinent part:

My interest/concern and involvement has nothing to do with building the dock,
but rather maintaining access to the dry hydrant so that fire apparatus can use it to
draft water from the lake in the event of a fire. The closest city hydrant is back up
the road near Pilgrim Cove Camp, making this dry hydrant a critical water supply
should a structure fire or wildland fire ever occur in the PLCSOA area.

AR, Doc. 7.

19. At the hearing, Mr. Bilimire further testified that:

I am neutral on the dock itself. I don’t have a dog in that fight at all. My only
concern is maintaining access to the dry hydrant that is in the proposed parking
area for the dock. That is a dry hydrant that was installed to provide a water
supply that could be drafted from the take itself The nearest hydrant is down
next to Quaker Hill I believe so 2.5 miles away which would add significant time
if we were in the process of fire protection or suppression. That is our only
concern.
With drafting from a supply like that we have to be within 10 feet because of the
hydraulics that are involved when drafting from the water. And we have to be
parallel to where the hydrant is located. So we can’t nose into it, we have to be
parallel so that means that access around that has to allow for a fire engine to
maneuver around and then pull up sideways to that in order to be able to draft
from it. And we have to be within 20 feet because of the limitations of drafting.
So that is my concern. As long as they meet those as far as where they’re parking
or allowing people to park and they maintain access to the hydrant I don’t have
any other concerns with that,

Tr. pp. 19-20.

20. There are fish in Payette Lake in the vicinity of the proposed dock. There was

testimony that deer, moose, bears, raccoons, foxes, beavers, osprey, songbirds, muskrats, ducks,

geese visit the Community Beach or surrounding area. See, e.g., Tr. p.41, 57, and 60; AR Doc.

PRELIMiNARY ORDER-PAGE 6

DEcLAR4TI0N OF ChRISTOPHER H. MEYER(7/15/2019)

14732330_I / 14523-2 Page 38 of 57



ii ‘4

99. There was no testimony or evidence that the wildlife, fish, or other aquatic life will in fact be

adversely impacted by the proposed dock.

III. ANALYSIS AND CONCLUSIONS OF LAW

1. The State of Idaho Board of Land Commissioners (“Board” or “Land Board”) is

authorized to regulate, control, and permit encroachments in, on or above the beds of navigable

lakes in the state of Idaho. I.C. § 58-104(9) and -1303.

2. The Board exercises its authority through the instrumentality of DL. See IC. §

58-1 01 and -119. As a result, “the duty of administering the Lake Protection Act falls upon the

DL.” Kaseburg v. Stare, Bd. ofLand Comm ‘rs, 154 Idaho 570, 578, 300 P.3d 1058, 1066

(2013).

3. DL’s authority under the LPA includes the authority to adopt such rules and

regulations as are necessary to effectuate the purposes of the Lake Protection Act, Title 58,

Chapter 13, Idaho Code C’LPA”) 1.C. § 58-1304. DL has exercised that authority and

promulgated the Rules for the Regulation of Beds, Waters and Airspace Over Navigable Lakes

in the State of Idaho, IDAPA 20.03.04.000 at seq. (“Rules”).

4. In enacting the LPA, the legislature expressed its intent that:

the public health, interest, safety and welfare requires that all encroachments
upon, in or above the beds or waters of navigable lakes of the state be regulated in
order that the protection of property, navigation, fish and wildlife habitat, aquatic
life, recreation, aesthetic beauty and water quality be given due consideration and
weighed against the navigational or economic necessity or justification for, or
benefit to be derived from the proposed encroachment. No encroachment on, in or
above the beds or waters of any navigable lake in the state shall hereafter be made
unless approval therefor has been given as provided in this act.

I.C. § 58-1301.

5. Under the LPA and Rules, a navigable lake is defined as
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any permanent body of relatively still or slack water, including man-made
reservoirs, not privately owned and not a mere marsh or stream eddy, and capable
of accommodating boats or canoes. This definition does not include man-made
reservoirs where the jurisdiction thereof is asserted and exclusively assumed by a
federal agency.

I.C. § 58-1302(a); IDAPA2O.03.04.010.024. Payette Lake is a navigable lake under the LPA.

6. For purposes of the LPA, the “beds of navigable lakes” are defined as “the lands

lying under or below the ‘natural or ordinary high water mark’ of a navigable lake and, for

purposes of this act only, the lands lying between the natural or ordinary high water mark and the

artificial high water mark, if there be one.” I.C. § 58-1302(b); IDAPA 20.03.04.010.04. The

proposed community dock would lie in whole or in part of the bed of a navigable lake. TDL

therefore has jurisdiction to regulate the proposed encroachment.

7. Several objectors questioned whether PLCSOA is the littoral owner of the

Community Beach lot. Under the Rules, a riparian or littoral owner is defined as “[tJhe fee

owner of land immediateLy adjacent to a navigable lake, or his lessee, or the owner of riparian or

littoral rights that have been segregated from the fee specifically by deed, lease or other grant.”

IDAPA 20.03.04.010.033. In the 2015 Deed, the Land Board (as Grantor) “convey[ed],

release[d] and quitclaim[edJ unto Grantee [PLCSOA],. .. all of Grantor’s right, title and interest

in and to.. .“ the Community Beach Common Area, Block 2, Lot 1, SW Payette Cottage Sites.

AR, Doc. 106 (bracketed material added). There is no dispute that the Community Beach is

immediately adjacent to Payette Lake.

8. In Idaho, “[a] quitclaim deed conveys whatever interest the grantors possess at the

time of the conveyance. [Citation omitted]. This includes legal title.” Luce v. Marble, 142

Idaho 264, 270, 127 P.3d 167, 173 (2005) (additional citations omitted). In addition, “Idaho law

presumes that the holder of title to property is the legal owner of that property.” Id, PLCSOA
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holds record title to the Community Beach. Objectors did not provide any legal authority to

rebut the presumption of ownership that the law accords to the quitclaim deed.

9. Idaho law presumes that because PLCSOA is the grantee in the 2015 Deed, it is

the legal owner of and has legal title to the Community Beach. In the absence of evidence

sufficient to rebut the presumption, PLCSOA is the littoral owner, as defined in IDAPA

20.03.04.010.033.

10. Idaho Code § 58-t306(a) provides, in part, that “[aJpptications for

nonnavigational, community navigational, or commercial navigational encroachments must be

submitted or approved by the riparian or littoral owner. PLCSOA executed a “Memorandum of

Lease” with WWBDA (AR Doe. 3) and also presented oral and written testimony in support of

the Apptication. It. pp. 29-30, AR, Dcc. 86. Therefore, the Application was approved by

PLCSOA, the riparian or littoral owner, as required by Idaho Code § 58-1306(a).

11. Littoral owners or tessees hold littoral rights, which are:

the rights of owners or lessees of land adjacent to navigable waters of the lake to
maintain their adjacency to the lake and to make use of their rights as ripadan or
littoral owners or lessees in building or using aids to navigation but does not
include any right to make any consumptive use of the waters of the lake.

1.C. § 58-1302(f); see also DAPA 20.03.04.010.032. As the littoral owner, PLCSOA holds the

littoral rights for the Community Beach.

12. APA 20.03 .04.020.02 provides that:

[o]nly persons who are littoral owners or lessees of a littoral owner shall be
eligible to apply for encroachment permits. A person who has been specifically
granted littoral rights or dock rights from a littoral owner shall also be eligible for
an encroachment permit; the grantor of such littoral rights, however, shall no
longer be eligible to apply for an encroachment permit. Except for waterlines or
utility fines, the possession of an easement to the shoreline does not qualify a
person to be eligible for an encroachment permit.

As the littoral owner, PLCSOA would be eligible to apply for an encroachment permit.
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14 II

13. Under the Memorandum of Lease, PLCSOA granted WWBDA a non-exclusive

lease of PLCSOA’s littoral rights “for purposes at constructing a community dock.” Because

WWBDA has leased PLCSOA’s littoral right, WWBDA is eligible to apply for an encroachment

permit.

14. Having leased its littoral right, neither PLC$OA, its members or any future

lessees are eligible to apply for an encroachment permit adjacent to the Community Beach,

unless the lease between PLCSOA and WV’BDA is terminated.

15. IDAPA 20,03.04.0l5.02,c provides that

[a] community dock shall not have less than fifty (50) feet combined shoreline
frontage. Moorage facilities wilt be limited in size as a function of the length of
shoreline dedicated to the community dock. The surface decking area of the
community dock shall be limited to the product of the length of shoreline
multiplied by seven (7) square feet per lineal feet or a minimum of seven hundred
(700) square feet. However, the Department, at its discretion, may limit the
ultimate size when evaluating the proposal and public trust values.

APA 20.03.04.015.02.c. There is some disagreement about the mouth of the creek that

empties into Payette Lake at the Community Beach, with testimony that it could be 25 to 50 feet

wide. Tr. p. 38, 63. The Application reflects that there is approximately 345 feet shoreline

frontage at the Community Beach. Even if the mouth of the creek is 50 feet wide, there would

still be approximately 290 feet of shoreline frontage, well over the required 50 feet.

16. The proposed dock is 1,520 square feet. To qualify for a community dock of this

size, the shoreline must be at least 218 feet long (1,520 divided by 7). Even if the mouth of the

creek was deducted from the total frontage and if the mouth was up tol2l feet wide, the

Community Beach would still have enough shoreline frontage to justify the size of the proposed

dock.

17. The proposed dock meets the requirements of JDAPA 20.03.04.015.02.
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18. Most objectors raised concerns about increased traffic, parking issues, potential

blockage of a fire hydrant, enforcement of the lease, and sanitation issues onshore. IDL is

authorized to regulate and control the use or disposition of lands in, on or above the beds of

navigable lakes in the State of Idaho, to the natural or ordinary high water mark, otto the

artificial high water mark, if there is one. See IC. §‘ 58-104f9)(a) and -1303, DL does not

have authority to regulate or address potential issues lying above the artificial or ordinary high

water mark.

19. Pursuant to Idaho Code § 58-1301,

all encroachments upon, in or above the beds or waters of navigable lakes of the
state be regulated in order that the protection of property, navigation, fish and
wildlife habitat, aquatic life, recreation, aesthetic beauty and water quality be
given due consideration and weighed against the navigational or economic
necessity orjustification for, or benefit to be derived from the proposed
encroachment. No encroachment on, in or above the beds or waters of any
navigable lake in the state shall hereafter be made unless approval therefor has
been given as provided in this act.

20. As to the economic necessity or justification for or benefit derived from the

proposed encroachment, the location of the proposed dock is within approximately six-tenths of

a mile from the lots owned by the eight members of the WWBDA, and would allow members to

walk to access their boats. In contrast, the cited alternative location, Mile High Marina, is further

away, and has a two to three year waiting list. Tr. p.9-10. That facility also charges $1,800 per

boat per summer boating season to use its slips. Id. In addition, there was unrebutted testimony

at the hearing that Community Beach is the only remaining common area within the area owned

by PLCSOA that has sufficient lake frontage for a community dock. Tr. p. 10.

21. I find that the Applicant has established the justification for or benefit derived

from the proposed encroachment.
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22. The economic necessity orjustification or benefit derived must be weighed

against the protection of property, navigation, fish and wildlife habitat, aquatic life, recreation,

aesthetic beauty and water quality, i.e., the “Lake Values”.

a. Protection of property: the proposed dock would be located 25 feet from the

littoral line of one neighbor, and 228 feet from the littoral line of the other. Some objectors

raised concerns about work that would need to be done on the Community Beach in order to

allow access to the dock, but those concerns are not within the jurisdiction of IDL.

b. Navigation: There was testimony at the hearing that motorized and nonmotorized

boats use the area of the proposed dock location to navigate. See Tr. pp. 36, 44, 55-56,

However, there is no evidence that the proposed dock would impede navigation on the lake. It

may impact the ability of boats to access certain parts of the water in front of Community Beach,

but that is true of any dock. The public has a right, and will continue to have a right, to navigate

anywhere above the beds of Payette Lake, below the ordinary high water mark.

c. Fish and wildlife habitat and aquatic life: As noted above in Section II, Paragraph

21, the record contains evidence and there was testimony about the variety ofwildlife that access

the Community Beach lot, the water in front of the lot, and surrounding areas. However, there

was no evidence that the proposed dock would in fact negatively impact fish, wildlife and

aquatic life.

d. Recreation: The record also includes a significant amount of testimony (both

written and oral) about the kayaking, swimming, and other activities that have historically taken

place in front of the Community Beach lot. Those activities may be impacted by the presence of

the proposed dock. However, given that the public has a right to navigate over the beds of

navigable lakes below the ordinary high water mark, boaters could potentially disrupt the above-
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listed activities, with or without the proposed dock. Moreover, the fact that PLCSOA leased its

littoral right to WWBDA does not change the fact that those with the right to use the Community

Beach tot and its access points to the water, will still have the right to do so.

e. Aesthetic beauty: There was testimony about the aesthetic beauty of the

Community Beach and views from the Beach, See Tr. pp. 21,40-41. However, over time the

Community Beach has been developed with sod, a trail and riprap. While those opposed to the

Application may negatively view the aesthetic changes to the Community Beach and the view,

proponents of the Application may view the changes in a more positive light. I find that this

criteria is neutral.

f There is no evidence in the record that the proposed dock wilt adversely affect

water quality. While some objectors raised concerns about the water being impacted by human

waste and trash, the public already has a right to recreate in and navigate through the waters in

front of Community Beach. Therefore, there are potential issues regarding human waste and

trash in the water regardless of the presence of the proposed dock.

23. I find that the justification for or benefit of the proposed dock is not outweighed

by the Lake Values.

PRELIMINARY ORDER

for the foregoing reasons and based on the evidence in the record, I recommend that the

Director of IDL approve Encroachment Permit Application No. L-65-S-683 and grant an

encroachment permit, contingent upon WWBDA continuing to hold the required littoral rights.

In addition, as long as the lease between PLCSOA and WWBDA remains in effect, no other

PRELIMINARY ORDER - PAGE 13
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individual or entity is qualified to make application for an encroachment permit for the

Community Beach.

DATED this of April, 2017,

Andrew Smyth
Hearing Coordinator
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Exhibit H MEMORANDUNJ FROM LEGAL COUNSEL TO DIRECTOR (IDAHo

DEPARTMENT OF LANDs) WITH THE SUBJEcT LINE “HANSBERGER
DEDICATION OF PLAT” DATED AUGUsT 18, 1981

)5/O6,95 1632 ‘12O83424657 RINGERT CLARK
II.,.— L4 £5 •

STATE O IDAKO — DEPARTMENT OF LANDS, Statehouse, BoIse, L a372oCCPY
MEMORANDUM R 2 C 2 I V 2 D
TO: Director DATE; Auçist 15, 1981

MiY I95

FROM; Legal Cunse1 Civens, Pursisy & HunIey flLE NO.:

SUBJEOT Hansberger —— Dedication o Plat

(3ESTtOM Did the oard of Land Commissioners convey the access area
in Payetta Lake Subdivision to tha public?

CO1CLUSION: Te trust responsibiities for the acard of Land Commis—
sioners preclude the Board from divesting title to these trust lands
by dedication evsn if the county has accepted the dedication. Thus,
a1thouh the Board nay sell tracts of endowment lands by subdivision
pursuant to Idaho Code, 8—317, the Board retains title to roads,
alleys, and access ways within the subdivisions.

ISSUESm This qa5tion involves a review of the 1332 ?lat for
ètte Lakes Subdivision, the statutory and cor law of dedication
and acceptance of plats, and the trust responsibilYtes of the Board cf
Land Conissioners.

The issues t b. solved are,

1) Bid the oard intend to dedicate the streets and access ways
to the public?

2) is an acceptance necessary for a valid dedication?

3) Did the county accept the dedication?

4) can the Board 1awfi1ly dedicate title to •ndowent land to
the public?

ANALYSISg This review begins with an analysis of the subdivision
1at for the Payette Lakes SubdLvison on inn, asylum endowment land
located on the west side of Payette Lake. The Board of Land Commis—
sioners recorded this plat in 1932. The plat contained the fellowin
language;

said tract and premises to ha designated as
the Payette take Cottage Sites and (the State
of Idaho) does by these presents donate and
dedicate the streets, roads, alleys, commons
and public grounds as shown on th±s plat to the
use of the public forever.
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( I
Director
August 18, 1981
Page 2..

This language indicates an apparent intention by the Board. to et
ss.de the street., roads, alleys, commons and public grounds within
that subdivision for the use of the public fortver, The county has ne
claimed title and responsibility for the roads and access areas. The
County has perorrned only occasional, mininal maintenanc. on these
roads, and it is doubtful that: the county could establish a prescriptive
right thereto, partLcularly against State tndcwnent lands.

The znaority rule .s that acceptance is necessary for a valid
dedication. ta Xcguillin Municipal C çraticr.s, 5.63, it is 5tated

It is elementary that ... ttcapt wher, otherwise
specified by statute) an 4ccetanCt f a prffe:sd
dedication .s necessary, either by public user or
ornial act, because for obvious reasons a munici
pality is not bound to accept land dedIcated. fr
street, alley or other public use. Accordingly,
the general rule is that tQ complete a common—law
dedication, acceptance is required. n ether
words, by analogy with the rule prevallin; in
contract 2.aw, acceptance of an offer of dedication
is necessary t mak. the dedication ccniplete,
because a dedication consists of an offer and an
acceptance.

Meguillin Municipal CorporatIons, Section 10.31, 733, 734; Annotation,
I AIR 2 24, 74, section 10 ‘ecessity of Acceptanc.’.

The Oklahoma Supreme Court has held that acceptance is necessary for
a valid dedIcation. Oklahoma v. State, 90 ?.2d 1064 (oki.
1939). The Oklahoma ccur’i rat.cna1e was that an indjvidl or
entity may not impose upon a city and its taxpayers th. duty and
expense o maintenance untIl and unless accepted by the city. This
court also adhered to the contractual analogy artIculated in McQillin
and held that acceptance was necessary notwithstanding a state
providing that donations to the public as shon on a plat should be
deemed coaveyances. Th. court concluded that this statute could not
compel the citys acceptance except upon evidence of a presumptive
acceptance arising from publIc use of the property. Other courts have
held that approval of a subdivision plat or nap shotald not be construed
as acceptance of the dedication by the city or county. Tuxedo Homei,
Inc., v. Green, 258 Ala. 494, 63 So. 2d 812, Board of Coiny Commis

______

v. Sebring Realty Cc., 63 So. 24 256 (‘la.).

The Idaho Supreme Court, however, has dherd to the fo11owin
rules:

Wher. the owner of land plate the same into lots,
cks, streets and alleys, and files such plat

with the proper recor..r of deeds and sells lots
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tersn with reference to such plat, he and

his grantLes are estopped ftcm :evokin th
ded.cation c such streets and alleys.

Soise ç v. Hon, 14 Idaho 272, 94 Pac. 167 (1908)j quoted in Hanson

v, Profer, 23aho 7O, 132 P’c. 573 (1913); in accord1 Oregon

Short2.ine R.R. Co. v. City of Caldwell, 39 Idaho 71, 226 Pac. 175

(1924) ; smIti G7 ?eariT3 Idahc, 188, 457 ?. 2d. 427 (1969)

Soise v. 1a,Zdahc 499 P. 2. 326 (1972)

The leading case in support of th-s ition ii Boise V. Ron,

sura. The court in that case based its de:lsio sa1ictors

including a Ieçislatlve extension of the corporate limits of Boise

City to include the addition” (subivisn) whIch was held an implied

acceptance of the daed by ti CIty. The eour also based

its decisIon upon the above quoted language that where the grantor

latm the lends, records the plat, md sells lots according to the

plat, the dedication is final. n this doolsion the cour; focused

only upon the rights of the purchaser. The numerous oases supporting

the general rule that ded.caticn is not complQte without formal

acceptance by the city by without use, emphasized pratectian of the

city and its taxpayers from unwanted maintenance and liability from

public dedications of stzrets and roads. The Idaho legislature has

codified this general common—law rule In 1967, Idaho Code, 550—1313,

requiring acceptance as a prerequisIte to a valId dedication. The

focus on protecting the city and its taxpayers was not discussed by

the daho court in Boise v. Hon, and in subsequent cases following

that rule. One eleñ’ent of the Hon doctrine liIch would be consistent

with the statute and the ;eneraIu1e is that the grantor, having

Intended to dedicate roads and streets to the public, is thereby

estopped from challenging the dedication. ylie v. Pearsall, an ra.

However, estoppel does not apply against the Board as trustee 0 Cfl OW

nent lands. See analysis below, Zn June, 1973, the Board amended the

1932 plat by vacating the access axea between Lots 19 and 20. The
Board acted with the Valley County Ctnmissioners In pursuing the statu

tory vacation procedure. This action may be an implIed acceptance by

Valley County of the 1932 plat as amended. Nevertheless, the State

cannot be divested of its endowment trust lands by implication in the

absence of clear legal and constitutional authorization. Newton V.

State Bcard of Land Commissioners, 37 Idaho 58, 219 Pac. 103. Regard

less ofintent edcate and acceptance by the county, the crItical

issue is whether the Board could divest the trust of tStle by a dedi

cat ion.

Applying these legal princIples to the question at hand, the

controllIng factor must be th. status of the lands as State insane

asylum endowment lands. The Hon doctrIne is d1stinguishabla that

it did tconcern ecwment trust lands. Moreover, the doctrines of

eseoppel and ztar.,tes of limitation are not applicable agaInst the

State in its capacity as trustee over endowment trust lands, State .

Peterson, 61 daho 50, 97 P.Zd. 603 (1939); Skate v. iitzpatrlck,
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Idaho 499, 51 P.2d. 112 (1897)7 United States v. Fenton, 27 1. Supp.

$16 (D.C. Id., 1339); 1a11erud v. Hauck, 52 Idaho 727 13 P. 2d. 1O9

(1932)

The Idaho Supreme Court ha categorized the truat reponsibiJ.—

itiee of the Beard of Land Comnissioners and the Depatrnent of Lands

as a trust of the highest and nost sacred order, State v. Paferon,

supra. Endowment trust lands can only be acquirdJby sale at public

iuctzon to the highest bidder, Idaho Constitution, art. 9, SB; Mmii

sion fill. 5; Idaho Code, 558—313, 331, 332. In Iewton v. State

Board o Land Commixioners, supra, the court rraffirtnt thathe

Stat. Es’s cnlylirn.tld pow.rs concerning .ts trust land. The court

deleared:

It must. be understood, however, that this power

with regard to a final disposition of the lands

granted to tle State, title to which has become

completely vested and indeeasib1e in the Seats,

is net a power to divest the State of its eitl.,

nor does it permit the State to be divested of its

title except in the uanner and upon the terms

imposed by the grant and the Constitution, and

neither the legie3.atuze nor the State Board of

Land Comlnis5&oners operating under its direction

can authorize anything contrary to the terms of

those instnenta.

37 Idaho 58, 71.

Similarly, the Idaho Supreme Court has held that the State could

not relinquith trust lands to the 73nited States contrary to State law.

Baldezitom v. Brady, 17 Idaho 567, 1.07 Pac. 493; in accord, Burguete

v ti1 Curto, 163 P.2d. 257 (New Mexico) citing with approvaNewton

v. Stat. Board o Land Comissioners and alderston v. B:ad, su.

In ligh of this controllinq trust responsibility, a çuestion ar.se5

whether the Stat. through the Board of Land Cottunissioners has the

power to divest tsejf of roads, streets, and access ways by recording

& dedication to the public.

Given the dedicatory language in the 1932 plat, the Board’s

intent. to dedicate the tracts to the public is apparent. The Board has

statutory authority to sell state land in legal ubdiviaioms or in

tracts of less than legal subdivisions. Idaho Cede 558—317. A

site for such alss isz

showing to the satisfaction of the Board

that said subdivisfon will be more salable

or will sell at a better price than when

undivided or that public convenience will

be served thereby.

The next question is whether the county accepted the dedication.
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Since the cases under the Iron rule did not concern •ndcwEuent trustland5. they are not ccntroTITn in this case.

The Colorado Court of peals considered a very similar case inwhich the Board of Land Crn1nis5ioners in 1920 purportedly dedicatedroads and streets within a subdivYsion to the public forever. TheColerado court ruled that the Board retained tItl. to the streets andreads notwithstanding the purporced dedication, Th. court held thatthe aoard could not dedicate land to be used as a public roadwaymerely b.y showing the noadway on an original suSdiviejon p1st. Thecourt also held that the Colorado ConstitutIon, art. 9, 10 which isnearly identical to Idaho’s COnstitutIon, art. 9, 58, and which setsforth the endowment principle, 1ud.d the Board from divestintitle to such ronds dedication. The court stated

Were the Eoard deemed to have the power to eferland for dedeaficn, such land could S. taken byadverse pesessfon upon the failure by the Governnenc body to whom the offir was made to accept thededication. (citation emitted.) Adverse possession, however, would grant privileges to personswho had settled upon the public land and wouldthereby preclude the board from selling or other—wise dizposLg of the property in a manner inwhIch would secure the maximum possible anouit fthe property. Therefore, if the Board had thepower to dedicate roadways in the manner laim.d,th. abv. quoted constitutional provision would beviolated. This is nt permissible.‘Tuttle v. County Commissioners cf Grand County, 613 P.2d. 641, 642(Colo. App. 1980)

This Conclusion is pertinent to the tion Tt is not clearwhetner the county formally accepted the dedication. If the purporteddedication by the Board was valid, the streets and access way would besubject to adverse posseaion, which is not permissible under Idaholaw. tellerud v. Bauck,

‘rho above analysis leads to the conclusion that th trust reopensibilities for the oerd of Land Coxtxnissionars preclude the Board fromdivesting title to these trust lands by dedicatyon even if th countyhas accepted the dedication. Thus, although the Board. may sell tractsof endowment lands by subdivision pursuant to Idaho Code, 558—317, theBoard retains title to roads, a1ley, and access ways wLthin thesubdivisions. This conclusIon is consistent with the constitutionalrequirements that trust lands be sold only at public auction to thehighest Iddør, and that ruet lands ar. not subject to acuitiGwradverse possession or subject to the doctrines of estoppel or statutesof limitation, The Legal Guideline o January 16, 1920, was issued
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Exhibit I MEMORANDUM FROM BOB DECKER, DEPUTY ATTORNEY GENERAL,
TO BILL PETZAK, AREA SuPERvISOR, PAYETTE LAKES, WITH THE
SUBJECT LINE “DEDICATED STREETS, ROADS, ETC. ON LANDS
ADJACENT TO PAYETTE LAKE, DATED JANUARY 21, 1987

5.’5’95 1615 12083424657 RJNERT ti.4RK
M’?— 395 14ED i :.q-o -

_ATE OP IDAHO — DPAfTMNT OF L.ANDS, Sttehoue, Sôie, idaho 83720

MEMORANDUM

TO: Sill Petza)I AT; 1/21/87Axa Supervisor, Payette takes

FROM: 3ob S(k5 FlU NO,:
Deputy t5r. ‘ en.ral

SUBJECT: DedIcated Streets, Roads, etc. on Lands d]ac.t toPayette Lake

your reouest, Z have prepared this mato which youmay share wIth the Valley County cissioners. Itrepresents a &tual and leal. summary Of the matter.

FACTUAL SUM1’IARY

In 1932 and 1948 the State 3o&r of Land cunissionersapproved and recorded subdivision ptats on naane asylumendowment lands on the west sIde of big Payette La)ce nearMccall, Idaho. These ubd1visIcns consist of Payette tkeCottage Sites, Pine Crest Addition and the Cedar KnollAddition. Soth plate included a dedication of streetsand alleys to the public. Further the 1932 plate dedicatedcommons and public grounds to the public. ncluded inthese dedicated areas are merous access ways leadingdown to the beach of Payette Lake.

There is no record anywhere in the minutee of theValley County Commissioners that they formally acceptedthese dicatlons. Furthermore, department staff haveInformed me that there has been almost no naincenancoconducted by the county sInce these dedIcations ware
e.fevted. Apparently the county has been almost entirelyconsistent in its denial of any claieti to these dedica4edareas. The ofli aberratIon in the county’s positic thatI an aware of occurred in 1347 when the county approveda petItion to close and abandon a sectIon of a dedicatedroad. The petition was filed by an adjacent private
landowner who had purchased the property from the state.

Presently, we have several different situations
involving these dedicated areas. Pirst, we have these
dedicated roads, streets, etc. in areas where the state
no lonçtr has any adjacent ownership interests. In
other areas, however, the state st.11 has numerous leased
lots adjacent to these dedIcated streets, roads and
access ways.
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ANALYSIS

I have thoroughly reviewed 1ark R dcch’ earlierrerch on th3 questCn, particularly hIs nertio cAugust 18, 1991, and agree for the niost part with hisanalysis. I will not reiterate what he has stated thereother than to make ccnents about the two najor legalarguments that point towards ained ownership of thesededicated areas with the state.

first of all, the trust responsibYties of the StateBoard of Land Commissioners precluded the board fromdedicating and thereby divesting title to these acoess ways.This rule wa3 laid owr1 in a case out of Colorado involvingfacts very simIlar to the situation here. In Tuttle v.County ComziiissLonars of grand County, 44 Cole. App 334,61 P.2d64l f18O), thsolo:adc Court of Appeals heldthat the ColoradO card of Land Commissioners could netdedicate streets and roads within a subdivIsion to thepublic. The court stated that the Soard retained titleto thea areas. The Colorado court considered constjtutionaLlanguage very simIlar to article , section 9 o the IdahoConstitution, which governi the activitits at issue here.My legal research of this matter revealed no cther casesprior to or after uttl that are on point.

Based on Tuttle then, the Land scare cOuid act conveytitle to thesercads, streets and access ways by dedicationbut rather retaIned title thereto. Only if the Land oarddivests title to an entIre platted subd±vIson CQUId ft beargued that it Is permissible to dedicate roads, streetsand access ways. In that case, I would argue that theboard could perittissably dadicate certain areas to thepublic since such a dedication would certainly enhance thevalue of tht lots. ‘urther, if the board divested title toall the lot! withIn the ;ubdivisin, there would be no
reason whatsoever for the board to retaIn ownership tonarrow stris for roads, streets, etc. The fair marketvalue of these dedicated areas would certainly have beenreflected in the enhanced value of the 1ot which were
sold.

ilowever, in the case at hand, the stats still has
ownership to numerous parcel! adtjacent to and served by
these dedicated areas. Therefore, I believe that the
rule in Tuttle applies.

DECLARATION OF CHRISTOPHER H. MEYER (7/15/2019)
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aon rtiain arqument for state ohi is the

majority rule that ctance o a dedioation is necessary

for a valid dedioat.on. R±ddoch pretty well laid this

cut in hi memo of August 18, 1981, and I won’t repeat it

all here. As he stated there, acceptance can m manifested

either by a formal act such as a notion made at a county

comxni:sioners’ meeting or by actual maintenance and use of

the dedicated areas. As stated earlier, the partment can

find o evidence that Valley County orma11y accepted the

dedication, and the county has not conducted regular

maiitcnancs of the streets, roads and access ways. In fact,

the county has conducted virtually no maintenance whatsoever

•ø •nn m1r, sv’w rmval and nino repair

work; furthermore, the county has consIstently taen to

position that it does not own the access areas. Therefore,

the Land oard has a very qood argument that It retained

owne:hip of these access areas.

CONClUSION

asd on the ahove analysis, it is my opinion that the

Land oard does in fact own the areas that ware ostensibly

dedicated to the county. To clear up any cloud to the

state’s title though, t would recommend that the department

approach the county and ask for a disclaimer to any and all

access areas that we have an oc!narship interest in at this

t i.me.

RJ2/pks

147323301
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